


Honor able Jessi e B. Harrison 

None of the above i nquiry makes any di rect reference to a sanity 
inquiry in probat e court as provided by Secti on 458. 020 , RSbiD 1949 , but 
since such inquiry i s involved in the subject matter of t he opinion r e­
quest we f ind it necessary to refer t o such proceedi.ng i n t he cour se of 
our di s cussion herein. 

The primary purpose of an inquiry into one ' s s anity i s to deter mine 
whet her or not he is insane , to provide f or hi s wel fare , and to preserve 
his property, and such was hel d to be the primary purpos e of sai d pro­
ceedings i n the case of St at e ex rel. Terry vs . Holtcamp, 330 .f.ito . 008. 

The petition in the proceedings must allege that the per son named 
therein i s an i diot, l unatic, or per son of unsound mind and is incapable 
of managing hi s affairs . Ei t her allegation i s insuf ficient and unless 
both are made the court cannot acqui re jur i sdi ction over the per son or 
subject matt er involved. Unless such al legations appear in sai d pet ition, 
and the cour t f inda them to be suff iciently supported by the evidence 
adduced at the hearing t he adjudi cation of insanity and the appointment 
of a guardian of one alleged t o be i ns ane is illegal . 

Assumi ng t hat t he all egations of t he net i tion in such instance are 
suf f i ci ent, the cour t i s sat isfi ed that the all egat i ons a r e t rue and 
suppor t ed by the t est imony then t he adjudi cation of insanity and t he 
appointment of a guardian of such per son or of hi s person and estat e as 
provided by Section 458. 070 , RSMo 1949 , wi ll be valid . Sa i d sect i on 
reads as follows : 

" I f i t be found by the j ury or t he cour t 
sitting as a j ury that t he sub ject of t he 
inquiry i s of unsound mind and incapable of 
managing hi a or her a:fairs, the cour t shall 
appoint a guar dian of the per son and est ate 
of such i nsane person , or i f t he cour t shall 
be satisfied that it wi l l be f or the advantage 
of such insane per son to appoint a curator of 
the estat e , differ ent f rom t he guardian of a 
person , it shall be l awful to make such s epar ate 
appointment ; and i f t he per son so f ound to be 
of unsound mi nd , is at t he t i me of t he findi ng , 
a duly qual ifled public of fi cer of this s t a t e , 
or of any county in t his stat e , or of any muni­
cipality in t his s t at e such of fic e shal l be 
deemed vacant, and it shall be t he duty of the 
j udge of t he probat e court holding such inquiry 
to cer t i f y the fact of such f i nding to the 
off icer or tribunal having power t o f ill such 
vacancy; and the vacancy shall be filled during 
t he i nsanity of such offi cer; provi ded , t hat if 
the i nsane per son be t he judge of pr obat e in any 
county , t hen the i nquiry her e in provi ded f or shall 
be had before the c i rcuit cour t of sai d count y . " 
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The first inquiry of t he opinion request i s whether the pr obate 
court i s author i zed to appoint a guardi an for a person who is not insane 
but who i s incompetent to manage hi s affairs . \le assume that the writer 
has reference to the court ' s power to appoint a guardian f or the per son 
or estate (or both) of an adult per son who has never been adjudged to be 
of unsound.mind and incapable of managing his af fairs . Aft er careful 
research we are unable to f ind any statutory authority for the appoint­
ment of a guardian f or an adult per son who has not been adjudged of 
unsound mind and incapabl e of managing his affairs except in tho~ instances 
when one is all eged to be an habitual drunkard or a nar cotic addict and 
is incapable of managing hi s affairs as provided by Section 458. 030 , 
RSMo 1949; said section reads as f ollows: 

"If inf ormation, in writing , verified by 
the inf ormant on hi s best information and 
belief, be given to the probate court of any 
county that any person in its county i s so 
addicted to habitual drunkenness or to the 
habitual use of cocaine , chloral, opium or 
morphine as to be incapabl e of managing his 
affairs and praying t hat an inquiry ther einto 
be had , the court shall proceed therein in all 
respects as herein provi ded in respect to an 
idiot, lunatic, or person of unsound mind, and · 
if a guardian i s appointed on such proceedings , 
he shall have the same powers and be subject to 
the same control as the guardian mentioned in 
section 458. 070 , and shall publish the same 
notice ment ioned i n section 458. 210; also, shall 
file an inventory and apprai sement, made under 
the provisions mentioned in sections 458. 220 to 
458.290. " 

It i s not ed t hat the same general procedure is t o be followed 
under Section 458. 030 , supra , as in sanity hearings but that in the 
f ormer pr oceedings the per son may be adjudged of unsound mind and in­
capable of managing his affairs and that both such fact s must be alleged 
and f inally ad.1udicated. 

In the l atter proceeding one i s all eged to be an habitual drunkard 
or narcotics addict and incapabl e of managing his affairs but does not 
require the f urther allegation as to the unsoundness of mind of the 
subject. A judgment in the latter case finding one to be an habitual 
drunkard and narcotics addict and incapable of managing his affairs and 
appointing a guardian for such per son would be sufficient under the pr o­
vis ions of this s t atut e and it is believed that that portion of t he 
opinion of the Kansas City Court of Appeals in the case of Harrelson v. 
Flourney, 229 Mo. App. 582• su£ficiently substanti ates our contention 
in this respect. At 1. c. 591, the cour t sai d : 
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"Our statute, Section 448, Revised Statutes 
1929 , providing f or the adj udication of one as 
an insane person and incapable of managing his 
affairs , requir es that such person be a lunatic, 
an i diot, or a per son of unsound mind and in­
capable of managing his affairs and that he must be 
so f ound in order to be placed under guardianship. 
It i s provi ded by Sect i on 505 of our statutes 
(Revision of 1929) that whenever the words ' person 
of unsound mind or insane person ' occur in Arti cle 
18 (Revi s ion of 1929 ), r elating to guardianships 
and curators of insane per sons , th~y shall be 
construed to mean an i diot , or a lunatic or a 
person of unsound mind and incapable of managing 
his own affai rs , as the case may be upon proof. 

"In order t hat a per son may be placed under 
guardianship in connection with his i ncapacity to 
manage his own affairs under the statute relating 
to guar dians and curator s of insane per s ons , his 
unsoundness of mind must also be made to appear . 
Otherwise, there i s no basi s in our statute for 
the appoint ment of a guardian f or one incapable 
of managing his affai rs (Burke v. McClure et al., 
211 Mo . App. 446 , 245 s . \i . 62 ), unlesa under 
Section 50! , Revised St~tutes 1929 , one be char ged 
as an habitual drunkard or user of cocaine or other 
drugs t herein mentioned. There must be an adjudi­
cat ion of insanity al ong with the adjudication of 
incapabi lity. The t wo ar e not to be separated. 

"In Burke v . McClure et al ., supra , l . c . 451, 
the court quot ed approvingly from St a t e v. 
Mont gomery, 160 Mo. App. 724-733 , the following : 

' "--the affi davit on which the insanity 
inquiry i s based is required to s t at e two 
things , viz , that the party i s an idiot , 
l unatic , or per s on of unsound mind and 
that ne is incapable of managing his 
aff airs . The allegation that he is in­
capable of managing his affairs is as 
essential as the allegation that he i s of 
unsound mind. " ' 

Again in the case of Darby v. Cabanne , 1 Mo. App. 126 , t he St . Louis 
Court of Appeals held that one not all ,ged t o be an i diot, lunatic or 
per son of unsound mind but who was alleged to be an habit ual drunkard 
and incapable of managing his af fairs that such allegations in the petition 
were good and that when the probate court adjudged the per son to be an 
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habitual drunkard and a ppointed a guardian the action of the court was 
proper, at 1. c . 129, the court sa id : 

"The petition nowhere alleges that Proncis 
Cabanne is , or was at the time of the al­
leged contract , or at any time , an idiot , 
or lunatic , or person of unsound mind , but 
merely that he was so addicted to habitual 
drunkenness as to be incapable of mana~ing 
his oYm affairs . Our law provides for ap­
pointin~ a ~rdian for ~uch persons , thouRh 
they be not of unsound mind , or idiots , or 
lunatic s . -~:. -;} -:c-" 

In the case of State v . Frown, ?27 s . W. (2d) 1 . c . 644, the court 
cited the case of Darby v . Cabanne , s upra , alon~ ith other cases ap­
proved by it . 

In the Brown case objection wo~ made when a witness was offered 
for the reason that t he witness had ~eon Previously adjudped to be an 
habitual drunkard and incapable of managinp his affairs and had been 
committ ed to a state hospital by the Probate court . The trial court 
permitted the witness to testify and in reviewing the action of said 
trial court the Supreme Court said at 1 . c . 649: 

"* * * The Court d id not err in permitting 
him to testify , because prima facie he was 
a competent witness . He had not been ad­
jud~ed to be insa ne , or a pers on of unsound 
mind, nor had he boon confined in any in­
stitution an nuch. Sec . 1895, R. S. 1939 , 
JJo . R. S .A., and cases based thereon are not 
controlling. The facts shown were insuffi­
cient t o establish coPtal incomnetency as a 
witness . -::· -~ -;}" 

Therefore , in answer to your fi rst inauiry it is our thought t~at 
the only instances when t he probate court ha s power to appoint a guardian 
for an adult person who is not insane are in those proceodin~s aut horized 
by Section 450. 030, supr a , in which one is a lleped to be an habitual 
drunkard or narcotics addict as stated above . 

The first inquiry specificaJ ly asks about t he probate c ourt ' s newer 
to anpoint a ~uardian of a person ~ho is not insane , but the second tn­
auiry fails t o stn ~ e whether i t was meant to &Dryly to t hose instances 
when the person for whom the ~ dian was sou~ht to be a~pointed is 
alle~ed to be ~ane or insane . 

-5-



Honorable Jessie B. Harrison 

Tho second in~uiry is not of such nature that it can ~e answor~d 
affirmatively or negati vely but reouiros so~ di scussion. 

No et a t utory provision r equires the ~robnte court to a ppoint a 
~rdion for an adult person whoso sole property consists in some form 
of a llotme nt other than Ol d Are Assistance aut horized by Chnot er ?08 , 
RSUo 1949, and received from the f.Jissouri State \'!elfaro Department 
when the recipient has not been adjudr od to bo in&ane or when he has 
not been adjud~ed to be an habitual drururard or narcotics adc ict . How­
ever, in the event such recip ient has beon adjudged of unsound mind and 
incapable of' manaf"ing his affairs or hasboen o.djud!·od to ba an habi tual 
drunkard or narcotics addict and incanablo of managin~ his affa i rs , then 
his sllot~ents from the ~elfaro Depa rtmer t chall be paid to h i s legally 
appoint ed guardian as provided by Section 208 .180, a~d which reads 1n 
part as follows: 

"Benefits hereunder sheJl be delivered to 
the ap~licont in person, or , in the event 
of '1ia incompetency , to his l egally ap­
pointed ~unrdian, and in tho ca~e of a 
dependent child t o tho oerson nr rolMtive 
with whom ho 11 ve s . ·!'- ·~ *" 

If no guardian of the incompetent person hos he on onpointed then 
upon proper application being made to the CC"Prt ~y any T>nrson in behalf 
of said person nr ayin=7. that a r-u~ .... dian of tho n~rson of flucb incompe­
tent ono and of his ostate be op~ointed and the court is satisfied that 
good cause exi s t s f or t he ap~o1ntment of t ho rua rdian thon t he court 
shall ap~oint the ~uard1an and allotments or benof1t naynonts of the in­
capacitated person sha l l bo paid to hi s ·~ardian es ""rovidod bv ~action 
208.180, supra . 

It is beliovod that Sections 458 . 070 e-nd 4~8 .030, supr a , authorize 
the al)l'oint!nent o-r o ~a rdian of such ..,arsons under t ho c t r cumstances 
mentioned above . 

T~e inruiry in tho probate c~urt to detoroi ne w~othor one is on 
habitual drunkard or nsrcot1c3 addict is provided b · ~oct 1on 458 . 030 , 
supra , and amon~ other thin~s p rovides ho t he c ourt sh~ll proceed and 
reads as fol l ows: 

• 

"·:'· -r.· the court shall procaed tl-tore1n in 
a l l respects as horo _n provided in rosoect 
to an idiot , lunatic, or person of unoound 
mind, ar.d if o gua:•di an io appointed on 
such proceedings , ·~ * •:;.." 

The thi r d inquiry toil s to sta te whether it wa s meant to refer 
t o proceedin~ s for tho appointment of e ~rdian of the per son and 
esta te of one whom the court had adjud~ed t o be insane , or whoth~r the 
inquiry was meant to refer to proceedings for the appointment of t ho 
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~uard ian of a person and estate of one not alleged or adjudged to be 
an insnne person. 

Re~ardless of the exact meaninr of the third inquiry, it apnea rs 
t hat there can be no appointment of a ~uardian of an adult per oon who 
has not been adjudr. ed to be of un~ound . ind unless such ~erson is found 
t o be an habitual drunknrd or narcotics addict wi thin the meaning of 
Section 458. 030, supra . 

Section 458 . 080, Rf'Uo 1949, provides that the costs of a sanit y 
hearing shal l be p3id from t he esteto of tpe person ed judP'ed to be 
insane , and by the county if such estato is insufficient . ~aid aection 
reads as fo l lowo: 

"l,'hen ony person shall be found to be ins:lne 
according to the nrocedin~ prqvisions , the 
costs of t~e nrocoodinr s shall be na1d out of 
his estate , or , i f thrt be insufficient , by 
the county. " 

It is believed that this section is sufficient a uthority for hold­
i~ tha t the expense of the appointment of a guardinn of one adjudr ed to 
be insane are a part of the costs inc i dental to the ~anity hearing and 
tha t such costs shall be pa id from tho v~tate of such per son, if suffi­
cient , or by t he county if the assets of the esta te are insufficient. 

Section 458 . 090, RSMo 1949 , provides that when tho person alleged 
t o be insane in the sanit7 hearinr is discharged , the c sts of the p ro­
ceeding shall be paid by the 1nformnnt . Sa id section reads as follows : 

"If tho person alleged to be insane shall be 
discharged , t he cost shall be paid b y the 
person at whose instance the proceeding is 
had, unle ss said per son be an off icer, 
acting officially accor ding to the nrovisions 
of thi s chapter , in whi ch case the costs sha ll 
be paid by the county . " 

In answer to your third tn~uiry , it i s our thour.ht that the nroba ~ e 
court is never required under any statute , to p~y t~e costs of a sanity 
proceeding in which one was adjudr ed inc ompetent and a ~ua~dian of the 
person and estate of such person is appointed by said court . Tha t the 
court lacks the power and cannot appoint a ~uardian of the por son a nd 
estate of an adult oerson without a f i nding that such oer son is of un­
s ound mind and incaoable of ma na ring his affa irs , or a f!nei nr that the 
person i s an habitunl drunkard or narcotics addict, and this is al ~o 
true hen the entire nss~ts of such Person ' s estate consist of allotments 
of ~ome form received from the Stnte Welfare Depart ment , other than Old 
Ape Ass i stance . 
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When an adult person is adjudged to be insane , an habitual 
drunkard , or a narcotics addict, and a ~uardian of the person or estate 
is appointed and such oorson i s rcceivin~ some form of ' ~nefit oayments 
other than Old Are Assistance from tho ~tate \.elfare Department , author -

-L ized by Chapter 208 , RSI o 19!~9 , sup,.,a , then the costs of the p~rticular 
proceeding, includine t~t incidental to the a~pointment of a ~ardian 
shall be paid from the Person ' s asta te if sufficient , if insufficient , 
by the county . 

C'1NCI.USI ON 

It is the opinion of t his department that a p~obate court lacks 
the power under r:issouri statutes t o appoint a p-uardian of t he person 
and esta e of an adult person whose sole Property consists of so~e form 
of benefit ayments other than old nge assista~ce authorized by Cha~ter 
208 , RS o 1949, ~hen such person was never adjudged insane, unless he has 
been adjudged to be n habitua l drunkard or narcotics addict and incapable 
of managing his affairs . In such instance the court may within its 
discretion ap...,oint a ruardian of such person and t~e costs of the n~u­
ceedings shall be p~id from said person ' s esta t e if suffic ient, and if 
insufficient , by the county . 

The foregoinpo opinion, whicl' I hereby approve , was prepared by 
my Assistant , Mr . Paul N. Chitwood . 

PHC:hr: sw 

Very truly yours , 

J OHN 1.' . DALTON 
At t orney General 


